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SUMMARY OF RECOMMENDATIONS/DECISION: 

 

Department’s Preliminary Recommendations: Deny both appeals 

Department’s Final Recommendations: Deny both appeals 

Examiner’s Decision: Deny both appeals 

 

EXAMINER PROCEEDINGS: 

Hearings Opened: February 3, 2014 

Hearings Closed: February 3, 2014 

 

FINDINGS, CONCLUSIONS AND DECISION: Having reviewed the record in this matter, the 

Examiner now makes and enters the following: 

 

FINDINGS AND CONCLUSIONS: 

 

Introduction 

 

1. On October 1, 2013, Public Health served separate notices of violation and corrective 

orders on two hookah lounges, Medina (Pyrus) and Night Owl, alleging that on August 

23, 2013, each lounge failed to prohibit smoking in public places and places of 

employment, in violation of Board of Health code (BOH) 19.03.050.
1
 In addition, Public 

Health alleged that, on the night in question Night Owl failed to post the required “no 

smoking” sign. Both lounges timely appealed. We held the appeal hearings consecutively 

on February 3, 2014. Because so much of the analysis overlaps, we issue a combined 

report, separating out facts distinguishing the two lounges. 

Legal Evolution 

2. In 2003 the Tacoma-Pierce County Board of Health attempted to ban smoking in “all 

indoor public places”; our high court struck that ban down as “irreconcilably” conflicting 

with an RCW 70.160 that allowed some businesses like bars and tobacco shops to 

designate smoking areas within those establishments or to have the entire establishment 

be smoking. Entertainment Industry Coalition v. Tacoma-Pierce County Health 

Department, 153 Wn.2d 657, 662-64, 105 P.3d 985 (2005).  

3. Perhaps partially in response, later in 2005 the voters approved Initiative Measure No. 

901 (I-901), creating “the nation’s strictest statewide smoking ban”
2
 and functionally 

superseding Entertainment Industry. I-901 aimed to curb exposure to secondhand smoke 

by prohibiting smoking in both public places and in places of employment. RCW 

70.160.011, .030. When it took effect in 2006, no longer could a public place like a 

tobacco establishment designate (or be entirely) a smoking area. Tacoma’s original ban 

                                                 
1
 In addition to August 23, both notices also included a March 23 date of a violation with a warning but without a 

penalty assessed. Public Health clarified at hearing that August 23 was the key date. 
2
 http://www.seattlepi.com/local/article/Initiative-901-Smoking-ban-sails-to-victory-1187008.php 

http://www.seattlepi.com/local/article/Initiative-901-Smoking-ban-sails-to-victory-1187008.php
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of smoking in public places was no longer inconsistent with state law; it had become state 

law. 

4. To implement that watershed change in state smoking law, in 2007 the King County 

Board of Health enacted BOH 19.03. In 2009, the Seattle-King County Public Health 

Department (Public Health) issued a notice and order in Majles Cafe, 2009-03-4323-105 

alleging a failure to prohibit smoking in a public place or place of employment. This 

office heard the appeal. In early 2010, the then-examiner found that the café was 

operating as a public place, and – as that was sufficient to sustain the violation – did not 

rule on the employment issue. But he provided extensive analysis on both topics. First, he 

concluded that even rudimentary, non-elaborate, non-exclusive membership requirements 

serving no obvious social purpose (or other purpose beyond avoiding the “public place” 

tag) would have been legally sufficient; the café’s only violation was failing to 

effectively exclude non-members, especially minors. And he suggested that the owner 

having friends and others volunteer or perform café tasks for occasional tips and free 

hookah might keep it out of the “places of employment” box.  

5. Later in 2010 the Board of Health amended BOH 19.03.040, attempting to effectively 

override both those analyses. As discussed in depth below, the selectivity, restrictiveness, 

and limited criteria for entry became explicit factors in a balancing test for determining 

whether a place is “open to the public,” and “employee” is locally defined in a manner 

that includes indirect monetary wages or profit and even volunteers who receive no 

monetary compensation. 

Smoking 

6. The first inquiry in whether Public Health has met its burden of proving that, on the night 

of August 23, 2013, the owners of either lounge failed to “prohibit smoking in public 

places and places of employment,” BOH 19.03.050, is whether Public Health has shown 

“smoking.”  

7. Public Health’s inspector testified that he entered both premises and observed people 

smoking. Medina offered no direct testimony, but on cross examination questioned what 

was being smoked in the pipes. Night Owl was more direct, offering testimony that, in 

addition to smoking tobacco, customers can purchase “steam stones” for use in the 

hookah pipes. Night Owl’s majority owner testified that steam stones are completely 

smoke free, with material not being combusted but instead infused onto the stones and 

then heated to release vapor. Given the definition of smoking as “any kind of lighted 

pipe, cigar, cigarette, or any other lighted smoking equipment,” BOH 19.03.040(H) 

(emphasis added), steam stones would not appear to fall within the “smoking” definition. 

Thus, if only steam stones were being consumed in either lounge on August 23, there 

would likely have been no “smoking.”  

8. The inspector agreed that he could not tell from looking whether the pipes were 

employing steam stones or tobacco. Night Owl’s majority owner explained that steam 

stones were used a “decent amount,” but he could not say if the customers were only 

using stones August 23. Its minority owner noted that steam stones were more an “every 
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now and then” order and, more importantly, candidly agreed that she had never observed 

a night when all the customers in the lounge were using steam stones instead of tobacco. 

Medina offered no testimony on the prevalence of steam stone use in its lounge, and the 

inspector noted that no one in Medina had ever mentioned steam stones. Were this a 

criminal case with a beyond-a-reasonable-doubt standard, we might answer the question 

differently, but given that the inspector observed that night a dozen hookahs in action at 

Night Owl and fifteen at Medina, under a preponderance of the evidence standard we find 

that tobacco was being smoked in both lounges on August 23. The question then becomes 

whether either lounge was a “public place” or a “place of employment.”  

Public Place 

9. The former version of RCW 70.160.040 generally allowed a smoking area designation in 

a public place, and allowed bars, taverns, bowling alleys, tobacco shops, and restaurants 

to be designated as smoking areas in their entirety. The risk of unwanted second hand 

smoke from someone coming to a restaurant, bar, or tavern to eat and or drink, or coming 

to a bowling alley to bowl, was palpable. The voters were apparently concerned. But in 

removing the ability of such establishments to allow smoking, I-901 carved out no 

exception for cigar bars or hookah lounges where smoking (and not eating, bowling, or 

drinking) is their very reason for being. That is an interesting choice, as  

[a]n effort to decrease involuntary exposure to secondhand smoke will 

naturally not be as concerned with bars whose business model is 

predicated on tobacco. Presumably, the patrons of cigar bars and hookah 

bars are not being involuntarily subjected to secondhand smoke because 

they chose to patronize the bars where smoking is a necessary and 

essential part of the experience. 

Goodpaster v. City of Indianapolis, 736 F.3d 1060, 1072 (7th Cir. 2013). 

10. So instead of using a scalpel to separate those smoking-focused establishments (where 

the risk of involuntary secondhand smoke is significantly reduced) from those that 

provide more services and would attract people not seeking to inhale smoke, the voters 

used a more meat cleaver approach of attacking secondhand smoke by barring it in all 

“public places.” And as “smoking is not a fundamental right,” American Legion Post 

#149 v. Washington State Dept. of Health, 164 Wn.2d 570, 600, 192 P.3d 306 (2008), 

there is no obviously heightened scrutiny, means/end test, or need for the voters to have 

narrowly tailored the restrictions. Thus while we must keep in mind the express intent of 

the law – “enlarg[ing] the smoking ban because of increased concerns with the effects of 

secondhand smoke,” id. at 589 – we cannot avoid the means (a more blanket prohibition 

of smoking in public places and in places of employment) the voters selected to advance 

their end. We cannot substitute our judgment for that of the electorate. Id. at 586. 

11. Our state’s post-I-901 smoking case dealt with an entity that the parties stipulated was not 

a public entity. Id. at 587. And there seems no I-901-specific jurisprudence on the topic. 

So in determining the public/private line and whether on the day in question Night Owl 

and Medina were “public places,” we turn to several sources. 
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12. First, BOH 19.03.040(E) now defines “open to the public” as: 

…explicitly or implicitly authorizing or inviting entry or use by the public. 

Factors relevant to the determination of whether a portion of a building 

other than a private residence is “open to the public” include, but are not 

limited to: 

1. Whether the owner, lessee or person in charge of a portion of a building 

permits or invites entry to the portion of the building by individuals other 

than employees who perform work or persons who meet selective, 

restrictive and limited criteria for entry; 

2. Whether the owner, lessee or person in charge of a portion of a building 

directs, authorizes or otherwise engages in advertising or promotion to the 

public to encourage occupancy or use of the portion of the building; 

3. Whether the portion of the building, or any area adjacent thereto, 

features signage indicating that the portion of the building is open; or 

4. Whether the owner, lessee or person in charge of a portion of a building 

also owns, operates or leases a retail business for the sale of tobacco 

products that is open to the public in an area adjacent to the portion of the 

building and the portion of the building is open to customers of the retail 

business.  

13. As that subsection explicitly notes that those factors are not exclusive, we next look to the 

extensive body of case law about what makes an entity a private one versus a public one. 

We are somewhat wary of employing judicial tests crafted in the context of a 

constitutional provision or a different statute, as lessons from one specific inquiry are not 

necessarily transferrable to another. But our Court does that in the public versus private 

context. For example, although one dissent in Fraternal Order of Eagles, Tenino Aerie 

No. 564 v. Grand Aerie of Fraternal Order of Eagles, 148 Wn.2d 224, 59 P.3d 655 

(2002), lamented that the majority was applying the federal constitutional test from 

Roberts v. United States Jaycees, 468 U.S. 609, 620 (1980), to interpret a state statute, the 

five-justice majority, plus the concurrence, plus another dissent all agreed that those 

federal constitutional factors were directly applicable to their state statutory analysis.
3
 

There is no indication that the voters intended a narrower conception of a “public” place 

than would otherwise apply. If anything the “public” definition in RCW 70.160.020(2) 

seems broader than the case law might indicate, and the voters intended to “expand the 

term ‘public place.’” Post #149, 164 Wn.2d at 590. We thus follow the seven Eagle’s 

justice’s lead.  

                                                 
3
Within Eagles, compare the majority (148 Wn.2d  at 251), concurrence (id. at 260) and Chief Justice Alexander 

dissent (id. at 266) against only the two-justice, Justice Sanders dissent (id. at 276), on the applicability of the 

Roberts factors. 
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14. Those Roberts factors, as our state has applied them, for ferreting out private versus 

public clubs are: 

(1) size, (2) purpose, (3) policies, (4) selectivity, (5) public services 

offered, (6) practices…and (7) other characteristics pertinent to a 

particular case. Emphasis should be placed on whether the organization is 

a business or a commercial enterprise and whether its membership policies 

are so unselective and unrestricted that the organization can fairly be said 

to offer its services to the public. 

Eagles, 148 Wn.2d at 250-51 (citing Roberts, 468 U.S. at 620).  

15. In addition, there is a significant body of anti-discrimination law analyzing what makes a 

club private versus public, namely, “(1) genuine selectivity of the group; (2) the 

membership’s control over the operations of the establishment; (3) the history of the 

organization; (4) the use of facilities by nonmembers; (5) the club’s purpose; (6) whether 

the club advertises for members; and, (7) whether the club is nonprofit or for profit.” 

Welsh v. Boy Scouts of America, 993 F.2d 1267, 1276 (1993). Our state has not explicitly 

blessed extending those factors outside the discrimination context, as it has the Roberts 

factors, but we still look there for some guidance, especially where there is direct overlap 

with the Roberts factors.  

16. Public Health argues that the “purpose” factor works against the lounges because they 

need to advance some greater public purpose beyond smoking, such as a cultural or 

charitable endeavor, to be exempt. That is a reasonable argument. A club’s “purpose” is a 

factor under both judicial tests, and our state’s liquor regulations require an entity 

applying for private club status in the liquor context to show that “the organization was 

not primarily formed or activated to obtain a license to sell liquor, but that the sale of 

liquor is incidental to the main purposes of the club.” WAC 314-40-020. We cannot 

ignore the need for a would-be-private entity to be “organized for a common object or 

purpose.” Eagles, 148 Wn.2d at 242. But there is a smoking-specific, countervailing 

force in how to apply the “purpose” factor.  

17. The broader the purpose of a smoking lounge, the more it exists, for example, to advance 

some cultural or recreational or greater societal purpose beyond simply providing a place 

for smokers to gather, the greater the risk that people will be drawn to the lounge for 

something other than to smoke, and thereby expose themselves to the very secondhand 

smoke the law was passed to curb. In fact, one of the more troubling facts to emerge in 

these cases were the events at each club, such as musical entertainment at Night Owl and 

a televised prize fight at Medina. Not only do such events make the club more public, but 

to the extent a lounge offers entertainment, the greater the odds that someone who came 

not to smoke but instead to enjoy the entertainment will be exposed to secondhand 

smoke.
4
 Conversely, the purpose of the dystopian bar Jimmy Stewart visits in It’s a 

                                                 
4
 Those smoke-filled events at Medina or Night Owl are in sharp contrast to Night Owl’s occasional non-smoking 

events, such as a breakdancing competition and an art show. Such smoke-free evenings do not raise the secondhand 

smoke specter and they do not make the club more “public,” as I-901 expressly carved out from the definition of 
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Wonderful Life, as its gruff owner explained, was: “We serve hard drinks in here for men 

who want to get drunk fast.” A smoking club with the equivalent purpose would limit 

secondhand smoke more than one dedicated to something more broad-minded or offering 

more amenities.
5
 Requiring the club’s purpose to be lofty or sometimes other than 

smoking seems directly counterproductive to curbing secondhand smoke exposure.   

18. For the same reason, we reject Public Health’s argument that the lounges’ attempts here 

to create private clubs are a “sham.” Certainly, a club’s purposes and objectives must be 

“legitimate and not a sham.” Estevez v. Faculty Club of Univ. of Washington, 129 Wn. 

App. 774, 790-91, 120 P.3d 579 (2005). And membership must be more than a 

“subterfuge” designed to avoid the law’s coverage. Daniel v. Paul, 395 U.S. 298, 302 

(1969). But that concern seems most acute where, as in Daniel, an entity attempted to 

cast itself as private in order to continue discriminating while avoiding the anti-

discrimination laws. Id. The equivalent here would be the lounges trying to cast 

themselves as private in order to expose people to secondhand smoke. As that is not the 

case here, there is no more a “subterfuge” than if I-901 exempted clubs under one-

hundred members and a lounge trimmed its membership to ninety-nine. 

19. Although there is no numerical cut-off, size is an explicit factor in the judicial tests. 

Large numbers do not (by themselves) take an organization out of the “private” box. 

Estevez, 129 Wn. App. at 791. If so, it would “punish” an organization for its success. 

Welsh, 993 F.2d at 1277. Yet “restricting the size of its total membership” seems 

important to our courts. Estevez, 129 Wn. App. at 791. See also Eagles, 148 Wn.2d at 

251. And so it must for us. At six thousand members for Night Owl, and perhaps three to 

eight thousand for Medina,
6
 that factor weighs against the lounges being private. 

20. Whether the club advertises is also a factor of BOH 19.03.040(E)(2) and the judicial 

tests. Advertising and soliciting members tends to make an entity “public.” Eagles, 148 

Wn.2d at 254-55; Welsh, 993 F.2d at 1267.  

21. For Night Owl, there certainly was advertising as of 2011, such as a Tippr.com, fifty-

percent off promotion and some flyers. But that significantly pre-dated August 2013. 

Participation on Facebook and having a website matter, but the testimony established that 

those are at least in part to facilitate communication with current members. The Facebook 

invitation to “come on down and check out our exotic flavored tobacco and great music,” 

appears more like straight advertising. The fairly prominent sandwich board on the street 

was clearly geared to new customers. In addition, the sandwich board is “signage 

indicating that the portion of the building is open,” which, per BOH 19.03.040(E)(3) 

works against Night Owl. The advertising/soliciting factor favors public status for Night 

Owl. 

                                                                                                                                                             
“public place” a private facility “occasionally” open to the public, provided no smoking takes place when the facility 

is open to the public. RCW 70.160.020(2); BOH 19.03.040(G). 
5
 Medina’s listing as a “civic and social” entity on a state form is of note, but not terribly insightful in determining 

its core “purpose.” 
6
 As Medina did not offer testimony, we are left with the inspector’s notes of his conversation with Medina’s 

owners. Such reliable hearsay is, per the examiner’s rules, admissible. 
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22. For Medina, a Facebook post to “come and smoke the best hookah at the best and 

cleanest hookah lounge in Seattle” seems geared to the public and not to communicating 

with existing members. And Medina invited the public down for a September 2013 prize 

fight, with the hook that there was “no cover charge.” On the other hand, by the time of 

the alleged violation, there were no physical, open to the public signs. The 

advertising/soliciting factor for Medina seems more of a push than necessarily favoring 

either public or private status. 

23. Turning to the separate retail tobacco business called out in BOH 19.03.040(E)(4), 

neither lounge engages in such. That works in the lounges’ favor.  

24. In addition, neither establishment is used by non-members or offers public services. That 

also favors private status for both lounges. See, e.g., Eagles, 148 Wn.2d at 254-55; Welsh, 

993 F.2d at 1267.  

25. The largest stumbling blocks the lounges face are our Court’s “emphasis” on whether 

“the organization is a business or a commercial enterprise and whether its membership 

policies are so unselective and unrestricted that the organization can fairly be said to offer 

its services to the public.” Eagles, 148 Wn.2d at 250-51 (citing Roberts, 468 U.S. at 620). 

That emphasis matches the BOH illustrative factors.
7
  

26. Taking the first of these (commercial), the public/private analysis centers on “whether a 

group as an entity carries on commercial activities”; those “groups whose business 

conduct is prevalent are considered public in nature.” Eagles, 148 Wn.2d at 248. Accord 

Welsh, 993 F.2d at 1276 (“whether the club is nonprofit or for profit”). Both these 

lounges are for-profit LLCs, which favors “public” status. Yet, even though Eagles 

placed “emphasis” on inquiring whether the entity is a business or commercial enterprise, 

our Court clarified that the “business character of an organization” is but “one factor 

among several” in the analysis. Eagles, 148 Wn.2d at 248.  

27. More importantly, the commercial-ness the courts seem to be looking at is not simply a 

nonprofit/forprofit distinction but the type of interaction organization members enjoy. So, 

for example, a credit union or an automobile club has a mercantile purpose and a lack of 

member co-mingling or social intercourse. Quijano v. Univ. Fed. Credit Union, 617 F.2d 

129, 133 (5
th

 Cir. 1980). Eagles described (with approval) cases from other jurisdictions 

that looked at whether establishments existed to generate commercial benefits, business 

contacts, and employment promotions for their members. 148 Wn.2d at 249. The “courts 

have looked closely at…the extent to which the association’s purposes and practices are 

sociable as opposed to commercial or business related.” Kreate v. Disabled American 

Veterans, 33 S.W.3d 176, 179-80 & n.4 (Kent. App. 2000).  

28. While Medina offered no testimony, Night Owl’s non-owner member testified 

convincingly about the centrality of club relationships for her, and a former member who 

                                                 
7
 Under BOH 19.03.040(E), (2) “advertising or promotion” and (4) adjacent retail business capture the business or a 

commercial enterprise angle, (1) “selective, restrictive and limited criteria for entry” closely tracks the membership 

policies, and (3) “signage indicating that the portion of the building is open” indicates an offer of service to the 

public. 
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eventually became a minority-owner talked about the “second home” feel. That is not the 

end of the analysis – anyone old enough to remember the theme song to the then-popular 

Cheers show would see that such close personal relationship do not make an 

establishment private. But it does make the commercial factor more mixed, as “social 

intercourse” is “at the heart of what is ordinarily understood as a private club.” Kreate, 33 

S.W.3d at 180. Thus, despite the business/commercial enterprise being one of the two 

factors Eagles called out as especially important, the for-profit nature of the lounges is 

not necessarily a death knell. 

29. Instead, it the other “emphasis,” namely whether the “membership policies are so 

unselective and unrestricted that the organization can fairly be said to offer its services to 

the public,” Eagles, 148 Wn.2d at 250-51, that has a more nail in the coffin feel. And 

Eagles is by no means an outlier; the case law on this topic (as opposed to something like 

“size”) is far more uniform. An “organization must require some ‘meaningful conditions 

of limited membership.’” Estevez, 129 Wn. App. at 790-91 (quoting Quijano, 617 F.2d at 

130-31). In fact, “‘[s]elective membership practices are the essence of private clubs.’” 

Estevez, 129 Wn. App. at 791 (quoting E.E.O.C. v. Chicago Club, 86 F.3d 1423, 1435 

(7
th

 Cir. 1996)). The “greatest weight” is placed upon membership selectivity, and the 

“genuine selectivity factor alone can be conclusive when an organization wholly lacks 

exclusivity.” Franklin Lodge of Elks v. Marcoux, 149 N.H. 581, 587, 825 A.2d 480, 486 

(2003). 

30. Medina’s criteria for admission appears to be having identification showing the 

prospective member is at least 18, not being drunk, being “clean cut” and meeting a 

certain dress code, and paying a five dollar membership. At one point the inspector’s 

notes describe a planned bump up to a ten dollar membership fee. Apparently 

membership can be lost if members do not pay a periodic membership fee. 

31. Night Owl has similar criteria: having a valid, government-issued identification showing 

the prospective member is at least 18, with no alcohol or drugs allowed, and paying a 

$5.50 membership fee. There is the standard caveat that “Management reserves the right 

to refuse membership to any applicant,” with some testimony about an “unwritten rule” 

about choosing people that mesh well. 

32. Night Owl offered testimony about exclusionary practices at the back end, i.e. rescinding 

membership status for members whose conduct was unbecoming to owners or other 

members. But about a dozen excluded members over the last two years from a list of 

6,000 does nothing to fundamentally alter the front end of non-exclusivity in initial 

member acceptance.
8
  

33. In contrast, Eagles had facts “suggesting” selective membership practices, including that:  

In order to become a member, the candidate must be proposed for 

membership by two current members in good standing. In addition to 

personal sponsorship, the candidate must meet the following criteria: be a 

                                                 
8
 On the same count, Medina apparently adding conditions to make members keep up some sort of payment or be 

dropped from the membership rolls also would not change the equation. 
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male person 21 years of age, be of good moral character, not be connected 

to the Communist Part nor believe in the overthrow of government, and 

profess a belief in a Supreme Being. Each prospective member is then 

interviewed and recommended by a local Aerie interviewing committee. 

Once recommended, a candidate for membership much be approved by a 

majority vote of members at an aerie meeting,  

148 Wn.2d at 254. Those are far more selective criteria than the lounges employ, and 

those still were insufficient in Eagles even to reverse the trial court’s grant of summary 

judgment that the aerie was public. Id. at 255. Similarly, the club in Estevez was limited 

to university staff and had a membership committee, and that was not sufficient to get the 

club into the private box. 129 Wn. App. at 793. It is much more true for these lounges 

that “the invitation to gather is open to the public,” cf. Eagles, 148 Wn.2d at 251, than it 

was for either of the above, public-entity scenarios.
9
 Neither club, as currently 

configured, comes anywhere close to the selective, restricted, meaningful conditions of 

limited membership that BOH 19.03.040(E) and the courts require to avoid the “public 

place” label.  

34. We thus find that, on August 23, 2013, both lounges were “public places” that failed to 

prohibit smoking.
10

 But the $370 penalty attached to Night Owl and the $270 penalty for 

Medina are not the real issues here. Instead, the main event is future looking. 

35. Public Health’s counsel seemed to suggest that it is not Public Health’s job to inform the 

lounges on how they could alter their affairs to comply with law. We sharply disagree. 

From the cop on the beat who tells a party to turn down the volume, to the building 

official who informs someone how to meet the zoning code, to the restaurant inspector 

who explains safe food handling protocols, advising those who want to comply with the 

law on how they can comply seems the very essence of good government. And here both 

lounges, rather than driving in the heels and being obstinate, have exhibited a 

cooperative, good corporate citizen attitude of wanting to understand how they can shape 

their operations to meet the law. The inspector noted, for example, that Medina had 

implemented “significant” changes in an attempt to comply with the law. 

36. Instead, we find much more compelling the tobacco enforcement program manager’s 

testimony that Public Health has thought through a series of potential options for how the 

lounges could make themselves non-public places, as the law defines that concept, and 

have yet to alight on a workable, commercially viable model that would allow anything 

like the lounges’ current operations.  

                                                 
9
 Night Owl pointed to the inspector checking certain boxes on his form regarding limited criteria for entry. It was a 

good point, but while we look to the inspector to establish the facts he saw, the implications of whether those 

entrance criteria qualify as selective (or whether someone working at the lounge qualifies as an “employee”) under 

the pertinent law are something else. 
10

 In addition to “public place” of BOH 19.03.050, Public Health asserts that Night Owl had violated that same 

section by not conspicuously posting a No Smoking sign. There is no real dispute on the topic, it is unnecessary to 

reach, and, going forward, it seems a relatively easy to correct feature. 
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37. Neither can we. Certainly, significantly increasing the membership charge to make it less 

likely that individuals will drop in and pay what essentially amounts to a five-dollar cover 

charge and more likely that customers are making more of a long-term, more private 

club-like commitment to membership, might help a little. Yet, even after spending 

considerable effort researching and thinking through the issue, we can identify no magic 

bullet. Even without the selectivity factor, we would have concluded that the lounges 

were both “public,” but it would be a far closer call, and there would likely be relatively 

simple changes the lounges could make to tip the scales in the other direction in the 

future. But the selectively factor seems the boulder in the road that may be difficult, if not 

impossible, to get around with any commercially-viable model.  

Place of Employment 

38. “Public place” and “place of employment” operate independently; a place can be one 

without being the other. American Legion Post #149 v. Washington State Dept. of Health, 

164 Wn.2d 570, 591, 192 P.3d 306 (2008). As Public Health met its burden of proving 

smoking in a public place, that is a sufficient ground to sustain the notices and orders and 

deny the appeals. However, as the “place of employment” issue may arise in a future 

case, we offer some analysis. There are two components to the dispute. 

39. The first and more minor dispute, and one largely confined to Medina, involves member 

customers performing certain services, either customers preparing their own hookah 

pipes or those without an ownership stake in the company performing limited tasks for 

the lounge. The health inspector’s notes from visits to Medina note repeated owner 

comments of “friends helping out.” Under the new BOH definition of “employee,”  

any individual who is employed by an employer in return for the payment 

of direct or indirect monetary wages or profit, any individual who 

volunteers his or her services to an employer for no monetary 

compensation or any individual who performs work or renders services, 

for any period of time, at the direction of an owner, lessee or other person 

in charge of a place that is subject to the provisions of this chapter. 

40. That is considerably broader than the commonly understood definition of an employee as 

“a person who is hired to work… in return for payment,” which requires some sort of 

start to the employment relationship (“is hired”) and some form of compensation.
11

 The 

BOH definition is so broad that it might cover customers at a buffet who are directed to 

serve themselves at the salad bar and then bus their own trays afterward. That would 

stretch the word “employee” beyond its breaking point. And while I-901 discussed what a 

“place of employment” is in terms of entrances, exits, break rooms, and private enclosed 

workspaces, nothing indicates an intent to broaden the category of who qualifies as an 

“employee.” See, e.g., RCW 70.160.020(1), .050. 
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41. Local health departments can “adopt regulations as required to implement” the smoking 

act, RCW 70.160.080, not to dramatically expand the state law’s coverage. If, under state 

law, a lounge is not a public place, and if no individuals performing services for the 

lounge qualify as “employees” and thus the lounge is not a “place of employment,” 

smoking would generally be permitted under RCW 70.160. Public Health cannot alter 

that outcome without “prohibit[ing] what is permitted by state law,” something our Court 

told a sister health department, specifically in the context of a smoking ban, it could not 

do. Entertainment Industry Coalition v. Tacoma-Pierce County Health Department, 153 

Wn.2d 657, 664, 105 P.3d 985 (2005).
12

 If a future dispute arises, we will likely look to 

state law understandings of “employee.” 

42. The second and more major dispute involves individuals at both lounges who would 

indisputably be “employees” but for apparently owning a percentage of the LLCs’ stock. 

Night Owl has a majority owner and about a half-dozen individuals who own a two 

percent stake in the company, while Medina has a majority owner and eight others 

owning between three and ten percent. In Majles, the examiner opined that if those 

workers were Class A members, “they may be entitled to be regarded as employers rather 

than employees.” It is not quite clear how there could be an “employer” if in fact there 

were no employees, since “employer” is typically defined in relation to an “employee.” 

See, e.g., RCW 49.46.010(4) (defining “employer” as one “acting… in relation to an 

employee”). But the lounges make the related argument that all its workers, as “owners,” 

are not “employees.”  

43. The facts and arguments were not flushed out, but we make two comments. We find it 

hard to accept Medina’s argument that, by producing a piece of paper showing ownership 

interests, the burden was on Public Health to show employee status. Once Public Health 

makes the prima facie showing that an individual is performing “employee”-like tasks, 

the ostensible employer likely has the burden to show, under the pertinent legal standard, 

that those who appear to be employees are actually not “employees.” And merely 

providing workers with an ownership stake surely cannot always avoid the “employee” 

label. Otherwise, a large corporation could skirt its employer responsibilities simply by 

creating an employee stock ownership plan and then arguing that all its workers, as 

“owners,” were not “employees.” Something more must almost surely be required. 

44. More broadly, “owners” of the LLC and “employees” of the LLC may not be mutually 

exclusive categories. It is not clear that those that work for the LLC, even those with a 

significant stake or control, are automatically exempt from “employee” status in this 

state. Again, if a future dispute arises, we will likely look to state law standards for 

“employee” to answer the question.  

Summation 

45. From one perspective, the outcome here is unfortunate. There is no hint in the record of 

the lounges being anything but upstanding corporate citizens trying diligently to comply 
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with the law, nor any hint about the lounges attracting crime or unsavory elements. Prior 

to 2005, state law expressly allowed tobacco establishments to exist as entirely smoking 

areas. But the voters overrode that entitlement with I-901. And there is no indication that 

in prohibiting smoking in a “public place” the voters meant to restrict the otherwise 

applicable standards for distinguishing public from private establishments. If anything, 

the voters intended to “expand the term ‘public place.’” American Legion Post #149 v. 

Washington State Dept. of Health, 164 Wn.2d 570, 590, 192 P.3d 306 (2008). 

46. There is no obvious work-around to the selective membership factor the courts 

“emphasize” and attach “great weight” to in determining whether an establishment is 

“private.”  Given how the courts have defined what it means to be truly selective in 

admitting members, it is difficult to envision a commercially-viable model that would 

work. It may be that, rather than trying to jump through hoops to avoid the “public place” 

and “place of employment” prohibitions on smoking, steam stones present a more viable 

option for allowing something approaching current club operations. But those are other 

questions for other days. 

DECISION: 

1. The October 1, 2013, Public Health notice of violation and corrective order alleging that 

on August 23, 2013, Medina (Pyrus) failed to prohibit smoking in a “public place” is 

sustained, as is the $270 fine. We do not decide the “place of employment” component. 

2. The October 1, 2013, Public Health notice of violation and corrective order alleging that 

on August 23, 2013, Night Owl failed to prohibit smoking in a “public place” is 

sustained, as is the $270 fine. We do not decide the signage or “place of employment” 

components. 

 

ORDERED February 12, 2014. 
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